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Anited States Court of eippeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,067 


ROBERT S. NASH, 
DONALD S. NASH, 
individually and as trustees, 
and 
THE NATIONAL BANK OF WASHINGTON, Trustee, 
Appellants, 


Vv. 


THE UNITED STATES OF AMERICA, 
Appellee 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 
JURISDICTIONAL STATEMENT 


This appeal is from a final judgment of the United States District 
Court for the District of Columbia, entered October 22, 1964, granting 
plaintiff's — appellant's Motion to Strike Answer of Defendants. 
Notice of Appeal was filed on November 13, 1964. This Court has jur- 
isdiction under 28 U.S.C, $1291. 


STATEMENT OF THE CASE 


Appellants, Robert S. Nash, Donald S. Nash and the National Bank 
of Washington, are trustees under a Joint Venture Agreement and 
Trust dated December 27, 1960, of Lots 1 to 9, inclusive, and Lots 800, 
801 and 802 in Square 4119 in the District of Columbia (J.A. 11) 


On June 30, 1964, appellee United States of America, in its name 
on behalf of the National Capital Housing Authority, filed a Complaint 
in condemnation for the purpose of the taking of the above properties, 
citing, as authority for the taking, the Act of March 1, 1929, as amend- 
ed, c.416, 45 Stat. 1415 et seq. (D.C. Code Title 16, Sec. 619 to 644, 
now Title 16, Secs. 1351 to 1368, inc., D.C. Code, 1961, Supp. Il), 
being the Act of December 23, 1963, 77 Stat. 577-581, P.L. €8-241; 
the Act of June 12, 1934, c. 465, 4€ Stat. 930, as amended by the Act 
of June 25, 1938, c. 691, 52 Stat. 11€6 (D.C. Code Title 5, Sec. 103 to 
116); and the U.S. Housing Act of 1937, approved September 1, 1937, 
as amended, c. 896, 50 Stat. 888 (U.S. Code Title 42, Sec. 1401 etseq.). 
and the Housing Act of 1949, P.L. 171, &1st Congress, approved July 
15, 1949, 63 Stat. 413 et seq., and all other acts amendatory of or 
supplementary to the said Acts (J.A. 1). 


Appellants, on July 27, 1964, filed their Answer to the Complaint 
denying (1) that the United States had authority to take the property on 
behalf of the National Capital Housing Authority; (2) that the National 
Capital Housing Authority is an “acquiring authority” with power to 
acquire by condemnation; (3) that the National Capital Housing 
Authority had satisfied the statutory requirements for the taking of 
land by condemnation; and (4) that the amount deposited in the 
Registry of the Court by the United States as just compensation for 
the taking reflected the fair market value of the property at the time 
of the taking (J.A. 11) 
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A Motion to Strike Answer of Defendants or in the Alternative 
Motion for Summary Judgment was filed by appellee. After argument 
on the motion appellant's Answer was Stricken (J.A. 14). | 


Notice of Appeal was filed on November 13, 1964 (J.A. 15). 


STATUTES INVOLVED 
District of Columbia Code (1961 Edition). 


§5-716 Acquisition Under District of Columbia Alley Dwelling Act. 


From and after the termination of the period of one year, 
beginning August 2, 1946, all authority granted by sec- 
tions 5-103 to 5-105, and 5-106 to 5-116, to acquire by 
purchase, condemnation, or gift, lands, buildings and: 
structures, or any interest therein, is hereby transferred 
to and vested in the Agency created by sections 5-701 

to 5-719. (Redevelopment Land Agency)... The | 
National Capital Housing Authority is hereby declared 

to be a redevelopment company and is hereby granted 
the power to purchase or lease redevelopment areas. 

or parts thereof from the agency in accordance with , 

the provisions of sections 5-701 to 5-719. 


Housing Act of 1949, 63 Stat. 441, P.L. 171, 81st Congress. 


$606. Notwithstanding any other provisions of law, the National 
Capital Housing Authority is hereby authorized to acquire 
sites within the District of Columbia for low-rent public 
housing projects assisted under the provisions of the 
United States Housing Act of 1937, as amended. 


STATEMENT OF POINT 


Appellee does not have authority to take the property as alleged in 
its Complaint and the District Court erred in granting the Motion to 
Strike Appellant's Answer. 


ARGUMENT 


Appellee Does Not Have Authority to Take the 
Property as Alleged in Complaint 
Appellee alleged in its Complaint certain statutory authority for 
the condemnation of the subject property (J.A. 1) 


Appeliee’s reliance upon the provisions of Section 608 of the 
Housing Act of 1949, 63 Stat. 441 P.L. 171, 81st Congress (J.A. 1) 
as authorization for such taking is erroneous. Prior to August 1, 
1946, the National Capital Housing Authority had the power of con- 
demnation under provisions of D.C. Code, Section 5-104(b). On 
August 1, 1946, however, all such power was transferred from the 
National Capital Housing Authority to the District of Columbia Re- 
development Land Agency, created by the District of Columbia Rede- 
velopment Act of 1945 (D.C. Code §5-701 to 719). This Act transferred 
to and vested in the Redevelopment Land Agency, thus created, all 
authority to acquire land by purchase, condemnation or gift, formerly 
vested in the National Capital Housing Authority. D.C. Code 85-716. 
The National Capital Housing Authority was declared to be a "rede- 
velopment company” and it was granted the power to purchase or 
lease redevelopment areas under the provisions of the Redevelop- 
ment Act. D.C. Code §5-716. Asa "redevelopment company"’ the 
National Capital Housing Authority was authorized to acquire from 
the Redevelopment Land Agency, sites for low rent public housing 
by purchase or lease, but only after full compliance by all parties 
with the provisions of the Redevelopment Act of 1945. Thus, since 
the effective date of the Redevelopment Act of 1945, the National 
Capital Housing Authority has been without the power of condemnation. 


The Housing Act of 1949, 63 Stat. 441, P.L. 171, 81st Congress, 
did not restore the power of condemnation to the National Capital 
Housing Authority. Section 608 of this Act states: 


"Notwithstanding any other provisions of law, the 

National Capital Housing Authority is hereby authorized 

to acquire sites within the District of Columbia for low-rent 

public housing projects assisted under the provisions of the 

United States Housing Act of 1937, as amended. Annee 

added). 

The above section of the Housing Act declares only that the National 
Capital Housing Authority is authorized to "acquire sites” to be used 
for "low rent public housing projects” -- no more, no less. This sec- 
tion does not restore to the National Capital Housing Authority the 
power of condemnation of which it was specifically divested by the Re- 
development Act of 1945. Rather, Section 608 of the Housing Act of 
1949 reinstates to the National Capital Housing Authority the power to 
acquire, by purchase or lease, sites for low rent public housing which 
power had been abolished by the Redevelopment Act of 1945. S.R. 591, 
79th Cong. 1st Sess. This is the sole change that the Housing Act of 
1949 makes in regard to the acquisition powers of the National Capital 
Housing Authority. Nowhere is the power to acquire sites by condem- 
nation revested in the National Capital Housing Authority. Such power 
has been presumed to exist with no statutory authorization whatsoever. 


Statutes providing for the condemnation of private property fora 
public use must be strictly construed. Clear legislative authority must 
be shown to justify the taking. Authority cannot be implied or inferred 
from vague, doubtful or non-existent language. MacFarland v. Elverson, 
32 U.S. App. D.C. 81 (1908); Fay v. MacFarland, 32 U.S. App. D.C. 295 
(1908); 18 Am. Jur. Construction of Statutes, Section 26. 


It is stated in Fay v. MacFarland, supra, that: 


"Statutes like the present, authorizing the taking of 
private property for public use, are to be strictly con- 
strued. The Commissioners are creatures of statute. 

They possess no implied powers. Their authority to act 
must be gathered from the express terms of the law grant- 
ing it. Hence, in any attempt to act under a statute granting 


authority, they must comply literally with its requirements. 
Neither has the court any implied jurisdiction in the premises. 
Every requirement of a statute conferring jurisdiction upon 
the court to entertain a proceeding, providing a legal method 
of taking private property, must be complied with to the letter. 
It must clearly appear, either by express admission of the 
parties, or by competent evidence, that all the jurisdictional 
requirements are present, before the court can lawfully pro- 
ceed.” 


The power of the National Capital Housing Authority to condemn 
property is certainly not to be found in express terms. In fact, the 
opposite is true. It is expressly Stated in Section 5-714 of the D.C. 
Code that the National Capital Housing Authority shall no longer have 
the power to condemn. To argue that the power of condemnation was 
reinstated by the term “acquire”, without the additional words "by 


condemnation” in Section 608 of the Housing Act of 1949 is to argue the 
vaguest of inferences. 


The National Capital Housing Authority is a redevelopment company, 
with "...the power to become a lessee or purchaser of a project area and 
to conform to the provisions of Section 5-701 to 5-719 and to perform 


fully and comply with the terms of the lease or sale of such area or 
part thereof to it.” D.C. Code $702(0). 


The District Court thus erred in granting the Motion to Strike 
Defendant's Answer. 


CONCLUSION 


For the foregoing reasons, this Court should vacate the order of 
the District Court striking Appellant's Answer to the Complaint in 
Condemnation. : 


Respectfully submitted 


William T. Hannan 
637 Woodward Building, 
Washington, D.C., 20005 
Attorney for Appellants 
OF COUNSEL: 
HANNAN, CASTIELLO & BERLOW. 
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Answer to Complaint in Condemnation, filed July 28, 1964 
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Joint Appendix 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 
Plaintiff, 


Vv. District Court 


2 Parcels of Land in Squares Docket No. 13-64 
4119 and 4121 and Parcel 154/95 
in the District of Columbia, the 
National Lutheran Home for the Aged, 
Aged, et al., and Unknown Owners, 
Defendants. 


COMPLAINT 


1. This is an action of a civil nature brought by the United States 
of America at the request of the National Capital Housing Authority for 
the taking of property under power of eminent domain and for the ascer- 
tainment and award of just compensation to the owners and parties in 
interest. 


2. The authority for the taking is the Act of March 1, 1929, as 
amended, c. 416, 45 Stat. 1415 et. seq. (D.C. Code Title 16, Sec. 619 to 
644, now Title 16, Secs. 1351 to 1368, inc., D.C. Code, 1961, Supp. Il), 
being the Act of December 23, 1963, 77 Stat. 577-581, P.L. 88-241; the 
Act of June 12, 1934, c. 465, 48 Stat. 930, as amended by the Act of 
June 25, 1938, c. 691, 52 Stat. 1186 (D.C. Code Title 5, Sec. 103 to 116); 
and the U.S. Housing Act of 1937, approved September 1, 1937, as 
amended, c. 896, 50 Stat. 888 (U.S. Code Title 42, Sec. 1401 et seq.), 
and the Housing Act of 1949, P. L. 171, 81st Congress, approved July 15, 
1949, 63 Stat. 413 et seq., and all other acts amendatory of or supple- 


mentary to the said Acts. 


3. The public use for which the property is to be taken is the provi- 
sion of decent, safe and sanitary dwellings for families of low income in 
the District of Columbia, pursuant to the Act of June 12, 1934, as 
amended (Supra), and the U.S. Housing Act of 1937, as amended (Supra). 


4. The interest in the property to be acquired is an estate in fee 
simple absolute. 


5. The property in and to which the aforegoing interest and estate 
is to be taken is described in Exhibit "A" hereto attached. 


6. The persons, firms or corporations having or claiming an inter- 
est in the property whose names are ascertainable by a reasonably 
diligent search of the land records and whose names have otherwise 
been learned are set forth in Exhibit "C" hereto attached. 


7. The Board of Commissioners of the District of Columbia may 
have or claim an interest in the subject property by reason of taxes 
and assessments due and exigible. 


8. All persons, firms and corporations named as defendants herein 
are joined as defendants generally to the end that all right, title, inter- 
est and estate of all said defendants in and to any and all of the parcels 
herein involved shall be divested out of them and vested in the plaintiff. 


9. In addition to the persons named, there are or may be others 
who have or may claim some interest in the property to be taken, whose 
names are unknown to plaintiff, and such persons are made parties to 
the action under the designation "Unknown Owners". 


WHEREFORE, the plaintiff demands judgment that the property be 
condemned and that just compensation for the taking be ascertained and 
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awarded and for such other relief as may be lawful and proper. 


UNITED STATES OF AMERICA 


DAVID C. ACHESON” 
United States Attorney 


/s/ Anthony C. Liotta 
/s/_ _D. H. Blackwelder 
Attorneys, Department of Justice 


U.S. Court House 
Washington, D.C. 


Trial by jury of the issue of just compensation is demanded by 
plaintiff. 
DAVID C. ACHESON' 

United States Attorney 

/s/ Anthony C. Liotta 
/s/___D. H. Blackwelder 
Attorneys, Department of Justice 


U.S. Court House 
Washington, D. C. 


[Filed June 30, 1964] 


EXHIBIT "A" 


The lands to be acquired herein are described as all of those lots 
or parcels of land in the District of Columbia, together with all build- 
ings and improvements thereon and all appurtenances thereto and all 
interests therein, as now more particularly shown and designated 
among the Records of the Office of the Assessor and Surveyor of the 
District of Columbia on a Plat of Survey dated July 8, 1963, designated 
as Map No. 8764, recorded in the Office of the Surveyor of the District 
of Columbia in Survey Book No. 177, Page 146, described as follows: 


Parcel i 
Lot 823 Square 4121 


Parcel 3 
Lot 154/95 


Parcel 4 
Lots 1 to 9, 
inclusive and 
Lots 800, 801 
and 802 


[Filed June 30, 1964] 


EXHIBIT _"'C" 


The persons, firms and corporations having an interest in the 
property to be acquired herein, whose names are ascertainable by a 
reasonably diligent search of the land records and whose names have 
otherwise been learned, are as follows: 


Parcel 1 


The National Lutheran Home c/o 
for the Aged, a D.C. 
corporation 


Samuel Queen, unknown heirs, 
alieness and devisees of 


John A. Wilson, unknown heirs, 
alienees and devisees of 


Richard Queen, unknown heirs, 
alienees and devisees of 


Joseph Queen, unknown heirs, 
alienees and devisees of 


District of Columbia 


Parcel 3 


Wilkes & Artis 

Attorneys at Law 

Attention: 

J. Hampton Baumgartner,Jr. 
Atty. at Law 

500 Tower Building 
Washington, D.C. 


Commissioners of the 
District of Columbia 
District Building 

14th and E Streets, N.W. 
Washington, D.C. 


Carleton U. Edwards, I, 4312 Rosedale Avenue 
Trustee under Willand Bethesda, Maryland 


Testament of Carleton U. 
Edwards 


Union Trust Company of the 15th and H Streets, N.W. 
D.C., Substitute Trustee Washington, D.C. 


Rachel L. Edwards 3346 Stapleton Pl., N.W. 
Washington, D.C. 


The Second National Bank 
of Washington, now the 
First National Bank of 
Washington 


Joseph A. Beirne, Trustee 


Carlton W. Werkau, Trustee 


Washington Gas Light 
Company 
District of Columbia 


Parcel 4 


Robert S. Nash, Trustee 
under a Joint Venture 
Agreement and Trust 
dated 12/27/60 


Donald S. Nash, Trustee 
under a Joint Venture 
Agreement and Trust 
dated 12/27/60 
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c/o Trust Department 
1701 Penna. Ave., N.W. 
Washington, D.C. 


3103 Cummings Lane 
Chevy Chase, Maryland 


c/o Trust Department 
First National Bank of 
Washington 

1701 Penna. Ave., N.W. 
Washington, D.C. 


1100 H Street, N.W. 
Washington, D.C. 


c/o Commissioners of the 
District of Columbia 
District Building 

14th and E Streets, N.W. 
Washington, D.C. 


50 Florida Avenue, N.E. 
Washington, D.C. 


50 Florida Avenue, N.E. 
Washington, D.C. 


JAT 


The National Bank of 14th and G Streets, N.W. 
Washington, Trustee Washington, D.C. 
under a Joint Venture 
Agreement dated 
12/27/60 


District of Columbia c/o Commissioners of the 
District of Columbia 
District Building 
14th and E Streets, N.W. 
Washington, D.C. 


[Filed June 30, 1964] 


DECLARATION OF TAKING 


I, Walter E. Washington, Executive Director of the National Capital 
Housing Authority, do hereby declare that: 


1. (a) The lands described in Schedule A attached hereto and here- 
by taken for the use of the United States under the authority of the Act 
of March 1, 1929, as amended, c. 416, 45 Stat. 1415 et.seq. (D.C. Code 
Title 16, Sec. 619 to 644); the Act of June 12, 1934, c. 465, 48 Stat. 930 
as amended by the Act of June 25, 1938, c. 691, 52 Stat. 1186 (D.C. 

Code Title 5, Sec. 103 to 116); and the U.S. Housing Act of 1937, 
approved September 1, 1937, as amended, c. 896, 50 Stat. 888 (U.S. 
Code Title 42, Sec. 1401 et seq.), and the Housing Act of 1949, P.L. 171, 
81st Congress, approved July 15, 1949, 63 Stat. 413 et seq. 


(b) The public use for which such lands are taken is the provi- 
sion of decent, safe and sanitary dwellings for families of low income 
in the District of Columbia, pursuant to said Act of June 12, 1934, as 
amended (Supra), and the U.S. Housing Act of 1937, as amended (Supra). 


2. A description of said lands sufficient for the identification there- 
of is set forth in Schedule A, annexed hereto and made a part hereof. 
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3. The estate hereby taken for said public use as aforesaid is an 
estate in fee simple absolute in and to said lands. 


4. Plat showing the said lands annexed as Schedule B and made a 
part hereof. 


5. The sum of money estimated by the National Capital Housing 
Authority to be just compensation for said lands, including all buildings 
and im>rovements thereon, all the appurtenances thereto and all the 
interests therein, is set forth in Schedule A, annexed hereto and made 
a part hereof. Said sum is herewith deposited by the Authority in the 
Registry of this Court to the use of the persons entitled thereto. 


IN WITNESS WHEREOF, I, Walter E. Washington, Executive 
Director of the National Capital Housing Authority, thereunto duly 
authorized, sign this Declaration of Taking this 22nd day of June, 1964, 
in the City of Washington, District of Columbia. 


/s/ Walter E. Washington 
Executive Director 
National Capital Housing Authority 


[Filed June 30, 1964] 


SCHEDULE "A" 


ANNEXED TO AND FORMING PART OF THE FOREGOING 
DECLARATION OF TAKING 


The lands to be acquired herein are described as all of those lots 
or parcels of land in the District of Columbia, as now more particularly 
shown and designated among the Records of the Office of the Assessor 
and Surveyor of the District of Columbia, and as more particularly 
shown on a Plat of Survey dated July 8, 1963, designated as Map No. 
8764, recorded in the Office of the Surveyor of the District of Columbia 
in Survey Book No. 177, Page 146, described as follows: 


Parcel No. 1 Estimated Value 
Lot 823 Square 4121 $115,000.00 


Parcel No. 3 
Parcel 154/95 92,500.00 


Parcel No. 4 
Lots 1 to 9 Square 4119 60,000.00 
inclusive and 
Lots 800, 801 
and 802 


The total sum of money estimated by the National Capital Housing 
Authority to be just compensation for the aforesaid lands in this pro- 
ceeding and hereby taken is Two Hundred Sixty Seven Thousand Five 
Hundred Dollars ($267,500.00). 


[Filed June 30, 1964] 
NOTICE 


TO: 


All those persons named in Exhibit ''C” attached hereto and made 
a part hereof. 


You are hereby notified that a complaint in condemnation has here- 
tofore been filed in the office of the Clerk of the above-named court in 
an action to condemn an estate in fee simple absolute in the property 
described in Exhibit "A" attached hereto and made a part hereof for 
the public use for the provision of decent, safe and sanitary dwellings 
for families of low income in the District of Columbia, pursuant to the 
Act of June 12, 1934, as amended, and the U.S. Housing Act of 1937, 
as amended. | 


The authority for the taking is the Act of March 1, 1929, as 


amended, c. 416, 45 Stat. 1415 et seq. (D.C. Code Title 16, Sec. 619 to 
644, now Title 16, Secs. 1351 to 1368, inc., D.C. Code, 1961, Supp. II), 
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being the Act of December 23, 1963, 77 Stat. 577-581, P.L. 88-241; the 
Act of June 12, 1934, c. 465, 48 Stat. 930, as amended by the Act of 
June 25, 1938, c. 691, 52 Stat. 1186 (D.C. Code Title 5, Sec. 103 to 116); 
and the U.S. Housing Act of 1937, approved September 1, 1937, as 
amended, c. 896, 50 Stat. 888 (U.S. Code Title 42, Sec. 1401 et seq.), 
and the Housing Act of 1949, P.L. 171, 81st Congress, approved July 
15, 1949, 63 Stat. 413 et seq., and all other acts amendatory of or 
supplementary to the said Acts. 


You are further notified that if you have any objection or defense 
to the taking of your property you are required to serve upon plaintiff's 
attorney at the address herein designated within twenty (20) days after 
personal service of this notice upon you, exclusive of the date of serv- 
ice, an answer identifying the property in which you claim to have an 
interest, stating the nature and extent of the interest claimed and stat- 
ing all your objections and defenses to the taking of the property. A 
failure so to serve an answer shall constitute a consent to the taking 
and to the authority of the Court to proceed to hear the action and to fix 
the just compensation and shall constitute a waiver of all defenses and 
objections not so presented. 


You are further notified that if you have no objection or defense to 
the taking you may serve upon plaintiff's attorney a notice of appear- 
ance designating the property in which you claim to be interested and 
thereafter you shall receive notice of all proceedings affecting the said 
property. 

You are further notified that at the trial of the issue of just com- 
pensation, whether or not you have answered or served a notice of 
appearance, you may present evidence as to the amount of the compensa- 
tion to be paid for the property in which you have any interest and you 


may share in the distribution of the award of compensation. 


You are further notified that ail persons, firms and corporations 
named as defendants herein are joined as defendants generally to the 
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end that all right, title, interest and estate of all said defendants in 
and to any and all of the lands herein involved shall be divested out of 
them and vested in plaintiff. 


You are further notified that plaintiff has filed a notice of demand 
for a jury trial of the issue of just compensation. 


/s/ Anthony C. Liotta 
/s/  D.H. Blackwelder 


Attorneys, Department of 
Justice 

U.S. Court House 
Washington, D.C. 


Dated: June 30, 1964. 


[Filed July 28, 1964] 


_ANSWER TO COMPLAINT IN CONDEMNATIO. 


Come now the defendants, Robert S. Nash, Donald S..Nash, and The 
National Bank of Washington and for answer to the Complaint in Condem- 
nation filed herein state as follows: 


1. Said Defendants are Trustees under a Joint Venture Agreement 
and Trust dated 12/27/60 as to Lots 1 to 9, inclusive, and Lots 800, 801 
and 802 in Square 4119 in the District of Columbia. 


2. Defendants deny that Plaintiff has authority to take the property 
described in Paragraph 1 as alleged in its Complaint. 


3. Defendants aver that if such authority exists, as alleged by the 
Plaintiff, that such authority is unconstitutional. 


4. Defendants aver that the National Capital Housing Authority, 
the agency which caused this action to be instituted in the name of the 
United States, is not an "acquiring authority" with power to acquire by 
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condemnation under the provisions of the authorities cited by Plaintiff 
in support of its Complaint. 


5. Defendants aver that Plaintiff has not satisfied the requirements 
for the taking of land by condemnation as set forth in the District of 
Columbia Code, Title 5, Section 103 to 116. 


6. That the amount deposited in the Registry of the Court as just 
compensation for the taking does not reflect the fair market value of 
the Defendants’ property as to the time of the alleged taking. 


WHEREFORE Defendants pray that the Complaint in Condemnation 
filed herein be dismissed, with costs to the Defendants. 


HANNAN, CASTIELLO & BERLOW, 


/s/ William T. Hannan 
Attorneys for Defendants 
637 Woodward Building 
Washington, D.C. 20005 


[Certificate of Service dated July 27, 1964] 


[Filed August 17, 1964] 


MOTION TO STRIKE ANSWER OF DEFENDANTS OR 
IN THE ALTERNATIVE MOTION FOR SUMMARY 
JUDGMENT AS TO PARCEL NO. 4 


Comes now the United States of America, by its undersigned coun- 
sel, and moves the Court under Rule 12(f), Federal Rules of Civil Pro- 
cedure, for an order striking paragraphs 2, 3, 4, 5 and 6 of the answer 
of defendants, Robert S. Nash, Donald S. Nash and The National Bank 
of Washington, Trustees, in that the asserted objections and defenses 
as set forth in said paragraphs do not constitute valid and legal defenses 
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to the taking of defendants’ land, designated in the complaint filed here- 
in as Parcel 4, or in the alternative, plaintiff moves the Court under 
Rule 56, Federal Rules of Civil Procedure, for summary judgment that 
as a matter of law the United States has the right and authority to con- 
demn the lands herein involved and, as grounds for said motions and 
each of them, plaintiff respectfully states: 


1. The Acts of Congress set forth in the complaint filed herein 
constitute clear authority for the acquisition by condemnation of the 
lands herein involved for the uses set forth therein. 


Defendants’ answer sets forth erroneous assumptions or conclu- 
sions of law or fact or of law and fact. 


2. The complaint filed herein contains a clear statement of the use 
for which the said property is taken, which as set forth therein is to 
provide decent, safe and sanitary dwellings for families of low income 
in the District of Columbia. Such use is a public use. 


3. There is no genuine issue between plaintiff and said defendants 
as to any material fact, and plaintiff is entitled as a matter of law to 


judgment on the issue of the right of the United States to condemn the 
lands herein involved. 


UNITED STATES OF AMERICA 


/s/ Anthony C. Liotta 
/s/_ _D. 4H. Blackwelder 


Attorneys, Department 
of Justice 

U.S. Court House 
Washington, D.C. 


[Filed October 22, 1964] 


ORDER STRIKING ANSWER AS TO PARCEL 4 


This matter having come before the Court on motion by the United 
States of America to strike paragraphs 2, 3, 4, 5 and 6 of the answer 
of Robert S. Nash, Donald S. Nash and The National Bank of Washington, 
Trustees, defendants as to Parcel 4, in that the asserted objections 
and defenses as set forth in said paragraphs do not constitute valid 
and legal defenses to the taking of said Parcel 4, or in the alternative 
for summary judgment, and the Court having considered the motion to 
strike pleadings and memoranda filed herein; and the Court finding that 
the matters set forth in said paragraphs do not constitute sufficient 
defense to the taking of said Parcel 4, and that the taking is a lawful 
and authorized exercise of the power of eminent domain by the United 
States, it is by the Court this 22nd day of October, 1964, 


ORDERED that paragraphs 2, 3, 4, 5 and 6 of the answer of Robert 
S. Nash, Donald S. Nash and the National Bank of Washington, Trustees, 
defendants as to Parcel 4, be and the same hereby are struck from the 
record. 
/s/ Jones 
JUDGE 


Seen: 


William T. Hannan 
Attorney for defendants as 
to Parcel 4 


[Filed November 13, 1964] 


NOTICE OF APPEAL 


Notice is hereby given this 13th day of November, 1964, that 
defendants, Robert S. Nash, Donald S. Nash and the National Bank of 
Washington hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
16th day of October, 1964 in favor of the United States of America 
against said Robert S. Nash, Donald S. Nash and the National Bank of 
Washington, granting plaintiff's Motion to Strike the Answer of said 
defendants. 


/s/ William T. Hannan 

Attorney for Defendants 
Robert S. Nash, Donald 
S. Nash and the National 
Bank of Washington 

637 Woodward Building 
Washington, D.C. 20005 

Serve copy to: 


Anthony C. Liotta, Esq. and 

D. H. Blackwelder, Esq. 
Attorneys for Plaintiff 
United States Court House 
Washington, D.C. 
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UNITED STATES COURT OF APPEALS = 
yOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,067 


ROBERT S. NASH, DONALD 8. HASH, 
individually and as trustees, 
and 


THE RATIONAL BANK OF WASHINGTON, Trustee, 
Appellants 
Ve 


UNITED STATES OF AMERICA, Appellee 


MOTION TO DISMISS APPEAL AND 


IRIEF FOR THE UNITED STATES AS APPELLEE 


MOTION TO DISMISS THE APPEAL 
The United States of America, appellee herein, moves 
to dismiss the appeal here taken for lack of finality, for ‘the 


reasons stated in the Argument, infre. 


TTS 


BRIEF FOR THE UNITED STATES AS APPELLEE 
JURISDICTION 

The jurisdiction of the district court was invoked 
under D.C. Code Title 16, secs, 1351-1368 (JA 1). As order strik- 
ing appellants’ answer to the complaint was entered on October 22, 
1964 (JA 14). Notice of appeal was filed on November 13, 1964 
(JA 15). The jurisdiction of this Court is sought to be invoked 
under 28 U.S.C. sec. 1291 (Br. 1). 

STATEMENT 

At the request of the National Capital Housing 

Authority, the United States on June 30, 1964, filed proceed- 


ings to condemn three parcels of land for use for purposes of 


the Authority, together with a declaration of taking (JA 1-9). 


The purported owners of Parcel 4 answered, denying the statu- 
tory authority of the Authority to request condemnation and 
alleging that the amount deposited with the declaration of 
taking did not reflect the fair market value of the property 
(JA 11-12). The United States moved to strike the asserted 
objections and the court granted the motion, finding that the 


-3<¢ 


taking is a lawful and authorized exercise of the power of 


eminent domain (JA 14). 

Prior to institution of these proceedings, sppellents 
in connection with a rezoning case had sought, inter alia, to 
enjoin institution of condemnation proceedings. That case was 


dismissed on June 15, 1964, and an appeal is now pending 
before this Court entitled The National Bank of Washington v. 


e ry) of the tr ia 


Nations] Capitel Housing Authority, No. 18,799. 
STATUTES INVOLVED 


D.C. Code (1961 ed.), Supp. IV, Title 16 sec. 1351, 


As used in this subchapter, "acquiring 
authority” means the head of an executive 
department or agency of the United States, or 
other officer of the United States, or board 
or commission of the United States, authorized 
by law to acquire real property in the District 
of Columbia for the construction of public 
building or work, or for parks, parkways, 
public playgrounds, or other public purpose. 


]d., section 1352, provides: 
When, for the purposes specified by sec- 


tion 16-1351, it is deemed necessary or edvan- 
tageous to do so, the acquiring authority may 


acquire real property in the District of 
Columbia in the name of the United States 
by condemmation under judicial process. 
The Attorney General of the United States, 
the request of the acquiring authority, 
shall institute a proceeding for the condem- 
nation of the property in the United States 
District Court for the District of Columbia. 


Section 608 of the Housing Act of 1949, 63 Stat. 
441, P.L. 171, 8lst Cong., provides: 
Notwithstanding any other provisions of 
law, the National Capital Housing Authority 
is hereby authorized to acquire sites within 
the District of Columbia for low-rent public 
housing projects assisted under the provisions 
of the United States Housing Act of 1937, as 
amended. 
SUMMARY OF ARGUMENT 
I 
The appeal should be dismissed since the law is 
settled that a ruling sustaining the right to condemn is not 
final and appealable. 
II 
Condemnation was clearly authorized, since the 


Attorney General may institute such proceedings whenever & 


federal agency authorized to acquire property in the District 
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of Columbia so requests, and the National Capital Housing 


Authority was expressly authorized to acquire needed property 
in 1949. Appellants attempt by implication to limit thet 
authority to acquisition by purchase or lease Lacks merit. 
ARGUMENT | 
I 


THE APPEAL SHOULD BE DISMISSED 
FOR LACK OF FINAL JUDGMENT 


. The order of the district court merely struck por- 
tions of appellants’ answer. The Supreme Court has in recent 
years sustained appeability under the collateral rules doctrine 
with increasing liberality, e.g., Gillespie v. U.S. Stee a 
379 U.8. 148 (1964). But we know of nothing which suggests 
alteration of or retreat from the repeated holdings of the 
Supreme Court that, in condemnation cases, & ruling sustaining 
the right to take is not appealable until all rights, including 
ownership and just compensation, have been determined. Catlin 
v. Dnited States, 324 U.S. 229, 233 (1945). The sppeal should, 
therefore, be dismissed. 


II 
THE TAXING IS AUTHORIZED 

There is, of course, no question of tae constitu~ 
tional authority to acquire land for low-rent housing. 
Berman v. Parker, 348 U.S. 26 (1954). And the authorization 
for the National Capital Housing Authority to undertake such 
projects and to acquire by condemnation land to execute the 
plans is, we submit, equally clear. 

The Authority, formerly designated as the Alley 
Dwelling Authority, was authorized to promote slum clearance 
and low-rent housing and for that purpose to acquire lands 
by purchase, gift, condemnation or coherwise. 5 D.C. Code 
secs. 103-116. The Authority is an agency of the United 
States. Keyes v. United States, 73 App.D.C. 273, 115 F.2d 444 
(1941), cert. den., 314 U.S. 636. The statutes provide that, 
at the request of an executive department, officer, board or 
commission of the United States authorized to acquire real 
property in the District of Columbia, the Attorney General 


shall institute a proceeding for the condemnation of such prop- 


erty. 16 D.C. Code (1961 ed.), Supp. IV, secs. 1351, 1352. 


e7e- 


Although the authority to acquire sites for low-rent housing 
was transferred from the Authority to the District of Columbia 
Redevelopment Land Agency when that Agency was tcested in 1946, 
the Authority was re-empowered to acquire such sites by section 
608 of the Housing Act of 1949. 

Appellants seek to construe section 608 narrowly to 
exclude condemnation and to apply only to acquisition by pur- 
chase or lease (Br. 5). Section 608 does not limit the mode 


of acquisition and, we submit, there is no warrant for doing 


so by implication. 

The statutes are explicit. Section 1352 authorizes 
condemnation whenever an agency is authorized to acquire prop- 
erty. That is this case. It parallels the situation applicable 
to federal takings outside the District of Columbia. Federal 
condemnation is authorized “In every case" in which a govern- 
ment officer is authorized "to procure real estate." 40 U.S.C. 
sec. 257. Authority to procure space or even an appropriation 
act is sufficient to authorise condemnation. United States v. 


The Advertising Checking Bureau, 204 F.2d 770 (C.A. 7, 1953), 


and cases there cited. In Hanson Co. v. United States, 261 


U.S. 581 (1923), an authority "to purchase" was held, in con- 
junction with section 257, supra, to authorize condemnation. 
Clearly, the more general authority here "to acquire" includes 
all modes of acquisition, including condemnation. 

Ten years after the 1949 Act, Congress recognized 
that it authorized condemnation. A provision of the original 
Alley Dwelling Authority Act restricted the purchase price 
that could be paid by the Authority. In connection with 
eliminating this restriction, the Senate Committee said (S. 
Rept. No. 287, 86th Cong., lst sess., p. 1): 

The result of this limitation is that 

all acquisitions by the Authority are by 

condemnation proceedings, instituted by the 


Department of Justice in the U.S. District 
Court for the District of Columbia. In most 


basis of agree- 
ments with property owners. This is especially 
true since the current assessed value of many 
properties does not exceed 50 percent of market 
value. 
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The passage of the amendment by Congress (Act of April 4, 
1960, 74 Stat. 12, D.C. Code, Title 5, sec. 107) ratified the 
administrative view that the authority did exist and, of 
itself, should conclude all argument. Boesche i Udall, 373 


U.8. 472, 483 (1963); of Fresno v. California, 372 U.S. 
627 (1963); ist. v. McCrackea, 357 U.S. 275, 
293 (1958); Eleming v. Mohawk Co., 331 U.S. 111, 119 (1947); 
Brooks v. Dewar, 313 U.S. 354, 361 (1941). : * 
The legislative history of section 608 negatives 


any suggestion that the acquisition power granted by the sec- 
tion was largely nugatory, which is the result of appellants’ 
argument because, as noted supra, the power to purchase was 
limited as to permissible price payable. In connection with 
section 608, Senator Sparkman, offering the snenduent , explained 
that when the Redevelopment Authority was created in 1946, an 
emendment to that bill transferred to the Redevelopment Author- 
ity the Housing Authority's power to acquire sites. 95 Cong. 
Rec., pt. 4, p. 4896, 8lst Cong., lst sess. The Redevelopment 
Authority did not undertake low-rent projects, with a result 
that in 1949 the Housing Authority had a waiting list of low- 


iecome families of 18,000. The amendment was designed to per- 
mit the Housing Authority to participate in the aid programs 
given by the Housing Act of 1949 to other low-reat projects 
throughout the country. Senator Sparkman stated (95 Cong. Rec., 
p- 4896): 

In other words, by this amendment we place 


the same power in the local housing agency, 

whatever its mame may be, that we place in 

every other local housing authority through- 

out the country. 1/ 

There is, we subait, no justification to read out of 
this authority the necessary power to acquire by condemnation. 

CONCLUSION 
The appeal should be dismissed or the decision below 


affirmed. 
Respectfully submitted, 


J. 


EDWARD WILLIAMS, 
Acting Assistant Attorney General. 
ANTHONY C. LIOTTA, 
. ROGER P. MARQUIS, 
MARCH 1965 At t of 
as P 
1/ The House Committee report said (H. Rept. No. 590, 8lst 
Cong., lst sess., p. 34): - 


The proposed new section 508 would restore 
to the National Capital Housing Authority its 
low-rent public housing 


